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State of Idaho,
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vs.
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NO. t,j866Lt - &0//

Marlin W. Dewitt,
Defendant/Appellant.

****************************
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****************************
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Date: 2/24/2011

Judicial District Court - Idaho

Time: 09:56 AM

ROA Report

Page 1 of4

User: KATHYJ

Case: CR-2006-0034872 Current Judge: Jeff Brudie
Defendant Dewitt, Marlin Wayne

State of Idaho vs. Marlin Wayne Dewitt
Date

Code

User

11/20/2006

NCRF

BEVILL

New Case Filed - Felony

Michael J. Griffin

CRCO

BEVILL

Criminal Complaint

Michael J. Griffin

AFPC

BEVILL

Affidavit Of Probable Cause

Michael J. Griffin

INIT

ZIMMER

Initial Determination Of Probable Cause After
Arrest Without Warrant

Michael J. Griffin

ARRN

ZIMMER

Arraignment 1 First Appearance

Michael J. Griffin

ORPD

ZIMMER

Defendant: Dewitt, Marlin Wayne Order
Appointing Public Defender Public defender
Wilcox & Hallin

Michael J. Griffin

HRSC

ZIMMER

Hearing Scheduled (Preliminary Hearing
12/04/2006 02:00 PM)

Michael J. Griffin

NOSP

ZIMMER

Notification Of Subsequent Penalties

Michael J. Griffin

COMM

ZIMMER

Commitment - Held To Answer

Michael J. Griffin

BNDS

ZIMMER

Bond Posted - Surety (Amount 20000.00)

Michael J. Griffin

11/24/2006

RDIS

BEVILL

Request For Discovery

Michael J. Griffin

11/28/2006

MOTN

ZIMMER

Motion to Amend Criminal Complaint

Michael J. Griffin

ORDR

ZIMMER

Order to Amend Criminal Complaint

Michael J. Griffin

RESP

BEVILL

Response To Request For Discovery

Michael J. Griffin

RDIS

BEVILL

Request For Discovery and Alibi For Demand

Michael J. Griffin

AMCO

BEVILL

Amended Complaint Filed

Michael J. Griffin

REDU

ZIMMER

Charge Amended (137-2732B(A)(4)
Drug-trafficking In
Methamphetamine/amphetamine)

Michael J. Griffin

INHD

ZIMMER

Hearing result for Preliminary Hearing held on
12104/200602:00 PM: Interim Hearing Held

Michael J. Griffin

HRSC

ZIMMER

Hearing Scheduled (Preliminary Hearing
12/20/200610:30 AM)

Michael J. Griffin

12/12/2006

RESP

BEVILL

Response To Request For Discovery

Michael J. Griffin

12/14/2006

SUBC

BEVILL

Substitution Of Counsel

Michael J. Griffin

RESP

BEVILL

Response To Request For Discovery

Michael J. Griffin

SUBR

BEVILL

Subpoena Returned

Michael J. Griffin

SUBR

BEVILL

Subpoena ReturnedlUnserved

Michael J. Griffin

PHHD

BEVILL

Michael J. Griffin
Hearing result for Preliminary Hearing held on
12/20/200610:30 AM: Preliminary Hearing Held

BOUN

BEVILL

Michael J. Griffin
Hearing result for Preliminary Hearing held on
12/20/200610:30 AM: Bound Over (after Prelim)

MISC

BEVILL

Felony Count III dismissed at preliminary

John Bradbury

ORDR

BEVILL

Order Holding Defendant To Answer And
Commitment

John Bradbury

HRSC

KATHYJ

Hearing Scheduled (Arraignment 01/04/2007
01:30 PMl __ _

John Bradbury

INFO

KATHYJ

Informatio~

John Bradbury

11/29/2006

12/412006

12/15/2006

12/20/2006

Judge

I

!
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Case: CR-2006-0034872 Current Judge: Jeff Brudie
Defendant: Dewitt, Marlin Wayne

State of Idaho vs. Marlin Wayne Dewitt
Date

Code

12/20/2006

User

Judge

KATHYJ

Notice Of Hearing

John Bradbury

12/22/2006

MOTN

KATHYJ

Motion to Disqualify Judge without Cause

John Bradbury

113/2007

NFR

KATHYJ

Miscellaneous Not Found Return

John Bradbury

RSUB

KATHYJ

Return On Subpoena - 2

John Bradbury

1/4/2007

ORDR

KATHYJ

Order Regarding DisqualifICation of Judge

John Bradbury

1/5/2007

CONT

KATHYJ

Hearing result for Arraignment held on
01/04/2007 01 :30 PM: Continued

John Bradbury

ORDR

KATHYJ

Order Assigning Judge

Carl Kerrick

HRSC

KATHYJ

Hearing Scheduled (Arraignment 01/12/2007
10:00 AM)

Jeff Brudie

KATHYJ

Notice Of Hearing

Jeff Brudie

ARRN

KATHYJ

Hearing result for Arraignment held on
01/12/200710:00 AM: Arraignment 1 First
Appearance

APNG

KATHYJ

Appear & Plead Not Guilty - NG (137-2732B(A)(4) Jeff Brudie
Drug-trafficking In
Methamphetamine/amphetamine)

APNG

KATHYJ

Appear & Plead Not Guilty - NG
Jeff Brudie
(137 -2732(A)(1 )(A)-P/I Controlled Substance-poss
With Intent Manu/deliver)

APNG

KATHYJ

Appear & Plead Not Guilty - NG (137-2732(C)(1)
Controlled Substance-possession Of)

Jeff Brudie

APNG

KATHYJ

Appear & Plead Not Guilty - NG (118-8004(1)(A)
{M} Driving Under The Influence)

Jeff Brudie

APNG

KATHYJ

Appear & Plead Not Guilty - NG (137-2734A(1)
Jeff Brudie
Drug Paraphernalia-use Or Possess Wlintent To
Use)

1/22/2007

MOTN

KATHYJ

Motion for Preliminary Hearing Transcript

Jeff Brudie

1/23/2007

OR DR

KATHYJ

Order Setting Jury Trial and Scheduling

Jeff Brudie

ORDR

KATHYJ

Order for Preliminary Hearing transcript

Jeff Brudie

1/24/2007

HRSC

KATHYJ

Hearing Scheduled (Jury Trial 04/16/200709:00 Jeff Brudie
AM)

3/212007

MOTN

KATHYJ

Motion to Suppress All Evidence andlor Dismiss

Jeff Brudie

3/8/2007

HRSC

KATHYJ

Hearing Scheduled (Motion 03/16/200702:00
PM)

Jeff Brudie

KATHYJ

Notice Of Hearing

Jeff Brudie

1/12/2007

Jeff Brudie

3/12/2007

RESP

KATHYJ

Supplemental Response To Request For
Discovery

Jeff Brudie

3/14/2007

MISC

KATHYJ

Brief in Opposition to Defendant's Motion to
Suppress All Evidence andlor Dismiss

Jeff Brudie

3/16/2007

RSUB

KATHYJ

Return On Subpoena

Jeff Brudie

RESP

KATHYJ

Supplemental Response To Request For
Discover:y -- ~

Jeff Brudie

~

•

i

(,
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User: KATHY J

Case: CR-2006-0034872 Current Judge: Jeff Brudie
Defendant: Dewitt, Marlin Wayne

State of Idaho vs. Marlin Wayne Dewitt
Date

Code

User

3/19/2007

INHD

KATHYJ

Hearing result for Motion held on 03/16/2007
02:00 PM: I nterim Hearing Held

Jeff Brudie

HRSC

KATHYJ

Hearing Scheduled (Motion 03/23/2007 01 :30
PM)

Jeff Brudie

KATHYJ

Notice Of Hearing

Jeff Brudie

Judge

3/23/2007

INHD

KATHYJ

Hearing result for Motion held on 03/23/2007
01:30 PM: Interim Hearing Held

Jeff Brudie

3/28/2007

RSUB

ZIMMER

Return On Subpoena (3)

Jeff Brudie

3/30/2007

OPIN

KATHYJ

Opinion and Order on Defendat's Motion to
Suppress andlor Dismiss

Jeff Brudie

CERT

KATHYJ

Certificate Of Mailing

Jeff Brudie

4/9/2007

RESP

KATHYJ

Supplemental Response To Request For
Discovery

Jeff Brudie

4/11/2007

MISC

KATHYJ

State's Requested Jury Instructions

Jeff Brudie

4/16/2007

JTST

KATHYJ

Hearing result for Jury Trial held on 04/16/2007
09:00AM: Jury Trial Started

Jeff Brudie

4/17/2007

MISC

KATHYJ

Jury Instructions

Jeff Brudie

VRDT

KATHYJ

Verdict Of Criminal Action

Jeff Brudie

NOTC

KATHYJ

Notice to Defendant

Jeff Brudie

ACQU

KATHYJ

Acquitted (after Trial) (118-8004( 1)(A) {M} Driving Jeff Brudie
Under The Influence)

PSI

KATHYJ

Order for Pre-Sentence Investigation

Jeff Brudie

HRSC

KATHYJ

Hearing Scheduled (Sentencing 06/22/2007
01:30 PM)

Jeff Brudie

KATHYJ

Notice Of Hearing

Jeff Brudie

4/18/2007

4/23/2007

SUBR

GREIG

Subpoena Returned x 3

Jeff Brudie

4/27/2007

MISC

KATHYJ

Estimated Reporter's Transcript Costs

Jeff Brudie

6/12/2007

HRVC

KATHYJ

Hearing result for Sentencing held on 06/22/2007 Jeff Brudie
01:30 PM: Hearing Vacated

HRSC

KATHYJ

Hearing Scheduled (Sentencing 06/22/2007
09:00AM)

Jeff Brudie

KATHYJ

Amended Notice Of Hearing

Jeff Brudie
Jeff Brudie

6/19/2007

MISC

KATHYJ

PSi received

6/22/2007

DPHR

KATHYJ

Hearing result for Sentencing held on 06/22/2007 Jeff Brudie
09:00AM: Disposition With Hearing

COMM

KATHYJ

Commitment to the Custody of the Idaho State
Board of Corrections

Jeff Brudie

ORDR

KATHYJ

Judgment of Conviction

Jeff Brudie

DSAT

KATHYJ

Jeff Brudie
Dismissal Duringlafter Trial Or Hearing
(137 -2732(A)(1 )(A)-PII Controlled Substance-poss
With Intent Manu/deliver)

6/28/2007

7/212007
7/6/2007

ORDR

KATHYJ

Notification..olBo.nd Exoneration

Jeff Brudie

KATHYJ

Amend..ed ,Judgment oJ Conviction

Jeff Brudie

..

....

-- -
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User: KATHYJ

Case: CR-2006-0034872 Current Judge: Jeff Brudie
Defendant: Dewitt, Marlin Wayne

State of Idaho vs. Marlin Wayne Dewitt
Date

Code

User

8/16/2007

NOTC

KATHYJ

Notice of Appeal

MOTN

KATHYJ

Motion and Affidavit in Support or Appoinment of Jeff Brudie
Counsel

MOTN

KATHYJ

Motion and Affidviat for Fee Waiver (Prisoner)

Jeff Brudie

ORDR

ZIMMER

Order Appinting state Appellate Public Defender

Jeff Brudie

ORDR

ZIMMER

Order for Waiver of Prepaid Fees (Prisoner)

Jeff Brudie

MOTN

KATHYJ

Motion and Affidavit for Fee Waiver (Prisoner)

Jeff Brudie

MOTN

KATHYJ

Motion and Affidavit in Support for Appointment of Jeff Brudie
Counsel

MOTN

KATHYJ

Motion for Hearing

Jeff Brudie

MOTN

KATHYJ

Motion for Correction or Reduction of Sentence,
ICR35

Jeff Brudie

11/1512007

MISC

ZIMMER

Amended Notice of Appeal

Jeff Brudie

11/2012007

ORDR

KATHYJ

Order Denying Motion for Correction or Reduction Jeff Brudie
of Sentence and Denying Motion for Hearing

11/21/2007

CERT

KATHYJ

Certificate Of Mailing

Jeff Brudie

3/4/2008

RECT

KATHYJ

Receipt for Exhibits

Jeff Brudie

6/26/2008

REMT

KATHYJ

Remittitur

Jeff Brudie

7/1/2008

ORDR

ZIMMER

Order for Release of Exhibits

Jeff Brudie

7/15/2008

RECT

KATHYJ

Receipt for Exhibits

Jeff Brudie

2/13/2009

MOTN

KATHYJ

Motion to Withdraw as Attorney

Jeff Brudie

2119/2009

WDAT

KATHYJ

Order to Withdraw as Attorney

Jeff Brudie

10/9/2009

NOTC

KATHYJ

Notice of Appeal

Jeff Brudie

12/28/2009

REMT

KATHYJ

Remittitur

Jeff Brudie

7/30/2010

DPA

KATHYJ

IDOC Court Ordered Financial Obligations
Payment Plan

Jeff Brudie

10/19/2010

AFTP

GREIG

Affidavit Of Ftp Processed

Jeff Brudie

2/15/2011

JOC

KATHYJ

Second Amended Judgment of Conviction

Jeff Brudie

2/18/2011

APSC

KATHYJ

MOTN

KATHYJ

Motion for Appointment of State Appellate Public
Defender

Jeff Brudie

ORPD

KATHYJ

Order Appointing State Apellate Public Defender

Jeff Brudie

9/28/2007
10/30/2007

2/24/2011

Judge

. Appealed To The Supreme Court

Jeff Brudie

Jeff Brudie

o

n."·..n." .... COURT

fil_-!...:....:...-_O'CLOCK --E2.M.

1

.

2

IDAHO COUNTY
PROSECUTING ATTORNEY'S OFFICE;,.~
PO Box 463
416WcsrMAIN
GRANGEVIu.E, 1083530
PHONE: (208) 983-0166
FAX: (208) 983-3919

3

4

DEC 20 2006

1'\)

~<i)

,

r..V

~V

~~~~~..u...ll~~

V

KJRK A. MACGREGOR· PROSECUTING ATTORNEY

5

DENNIS L ALBERS· DEPUTY PROSECUTING ATTORNEY

6
7
8
9

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

10

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

11

STATE OF IDAHO,

12

13

Plaintiff,
-vs-

14 MARLIN WAYNE DEWITT,

15
16

Defendant.

-------------

)
) Case No. CR 2006-34872
)
) INFORMATION
)
)
)
)
)
)

COMES NOW, KIRK A. MacGREGOR, the Idaho County Prosecuting Attorney, for and on
17
behalf of the State ofIdaho, and informs the Court that the above-named defendant is held to answer
18
to the District Court for the crimes of TRAFFICKING IN METHAMPHETAMINE AND/OR
19

AMPHETAMINE;

POSSESSION

OF

A

CONTROLLED

SUBSTANCE,

TO

WIT:

20
METHAMPHETAMINE WITH INTENT TO DELIVER; felonies and DRIVING UNDER THE
21
22

INFLUENCE OF ALCOHOL AND/OR DRUGS andPOSSESSIONPF I?RUG PARAPHERNALIA
\
misdemeanors, were committed on or about Noveniber 18, 2006, in idaho County, State ofIdaho as

23
follows:
COUNT I.
26
27

The defendant on or about the 18th day of November, 2006, did knowingly and
unlawfully possess 28 grams or more ofmethamphetamine and/or amphetamine to wit:
The defendant did possess approximately 46.4 grams of methamphetamine and/or
amphetamine while on or near Idaho County, State ofIdaho, a felony, in violation of
Idaho Code § 37-2732B(a)(4)(A),

28
INFORMATION-l

I I I

o

;' >~
~)

1

COUNTll.

2

That the defendant on or about the 18th day of November, 2006, while at or near
Idaho County, State of Idaho, did unlawfully deliver a controlled substance, and/or
possessed a controlled substance with the intent to deliver the controlled substance, towit: the defendant possessed methamphetamine and other equipment and products with
• the intent to deliver the methamphetamine, a Schedule II controlled substance, to
another person, a felony, in violation ofLC.§ 37-2732(a)(IXA);

3
4

5
COUNT ill.

6

9

Defendant on or about the 18th day of November, 2006, did drive or was in actual
physical control of a motor vehicle on a public highway or street while defendant was
under the influence of alcohol and/or drugs, to-wit: defendant drove a 1966 Gray Ford
Pickup bearing vehicle license #N101396 while at or near Idaho County, State of,
Idaho, while he was under the influence of alcohol and/or drugs, in violation ofIdaho
Code §I8-8004(l)(a);

10

COUNT IV.

11

14

The defendant on or about the 18th day of November, 2006, did knowingly and
unlawfully possess drug paraphernalia with the intent to use the drug paraphernalia to
store, contain, conceal, ingest, inhale or otherwise introduce a controlled substance into
the human body, to-wit: the defendant possessed a mirror, 2 metal spoons, metal tube,
razor blades, tweezers and scraper, commonly used for ingestion of a controlled
substance, while at or near Idaho County, State ofIdaho, in violation ofIdaho Code §
37-2734A (1);

15

All of which is contrary to the form of the statute in such cases made and provided and

7
8

12
13

16 against the peace and dignity of the State ofIdaho.
17
A. MacGREGOR, ISB#3880
Idaho County Prosecuting Attorney

18
19
20
21
22

STATE OF IDAHO )
ss.
County of IDAHO )

KIRK. A. MacGREGOR, being first duly sworn, deposes and says: That he knows the contents
of the foregoing Information and verily believes the same to be true as herein set forth.

;t;;..

23
24
25
26
27
28
INFORMATION;.2 ..

--

-.

.~'"

-- 1"' . 1
...

A

..

..

_

MacGREGOR, ISB# 3880

o
1

CERTIFICATE OF SERVICE

2

The undersigned hereby certifies that a true and correct copy of th;}{jJl0ing document was
served upon the following person(s) in the manner indicated below on the .
day of ,(jae" ,

3 2006:

4 Kirk MacGregor

U.S. Mail, First Class, Postage Prepaid
Hand Delivered ~Courthouse Tray
Via Facsimile

5
6 Daren Fales

U.S. Mail, First Clas~Postage Prepaid
Hand Delivered _4/_ Courthouse Tray
Via Facsimile

7
8

ROSE GEHRING
CLERK OF THE DISTRICT COURT

9
10

~{P-M07U

By:

11

12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
INFORMATION-3

_.!-:

I

DISTRlCT~RT
FILED
u_,,--=;,,:,:··O'CLOCK_.M.
j

i

MAR 02 2007

~~~::~~~~~~

DAREN W. FALES, ISBA #3704
DAREN FALES LAW OFFICES, PLLC
204 West North
Grangeville, ID 83530
(208) 983-0076/ Fax 983-1028

".1

ATTORNEYS FOR: DEFENDANT
;

.. .",..,

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
.'

STATE STATE OF IDAHO,
Plaintiff,

f)

CASE NO. CR06-34872
MOTION TO SUPPRESS ALL
EVIDENCE AND/OR DISMISS

vs.
MARLIN WAYNE DEWITT,
Defendant.

COMES NOW, Defendant, MARLIN WA YNE DEWITT, by and through his attorney
of record, DAREN FALES of DAREN FALES LAW OFFICES, PLLC, and moves to suppress
all evidence obtained by Idaho County Sheriff's Office and/or to dismiss this matter. This
motion is based on the grounds that said Idaho County Sheriff's Office lacked reasonable
suspicion to stop the vehicle and detain the Defendant.

Further, said officer or officers

unlawfully searched said vehicle and detained the Defendant for purposes of field sobriety
tests. The unlawful detention, search, and field sobriety tests of the Defendant led to the
discovery of evidence including but not limited to physical evidence and statements, all of

MOTION TO SUPPRESS
ALL EVIDENCE AND/OR
TO DISMISS - 1

which should be suppressed. In the alternative, this matter should be dismissed. This motion
is based on the records and files and the testimony to be introduced at hearing on this matter.
DATED this

z:;J day of March, 2007.
DAREN FALES LAW OFFIC S, PLLC

CERTIFICATE OF SERVICE

~

day of March, 2007, a true and correct
I HEREBY CERTIFY that on this D I'"
copy of the Motion to Suppress All Eviden~r Dismiss was served by first-class mail,
postage prepaid, and addressed to; by FAX transmission addressed to; or by personally
delivering to or leaving with a person in charge of the office as indicated below:
Kirk MacGregor
Prosecuting Attorney
416 WestMan
Grangeville, ill 83530

l

t~

U.S. Mail
~Nt Delivery

.

[t}'IJelivered to Court Tray
..

MOTION TO SUPPRESS
ALL EVIDENCE AND/OR
TO DISMISS - 2

,~

DISTRICT pURT
FILED
rl'_=---L!.LJ.. O'CLOCK
.M.

1

MAR 14 2007

IDAHO COUNTY
PROSECUTING ATTORNEY'S OFFICE
PO BOX 463
416W. MAIN
GRANGEVlLLE.ID 83530
PHONE: (208) 983-0166
FAX: (208) 983-3919

2

3
4

KIRK A. MACGREGOR' PROSECUTING ATTORNEY
DENNIS L. ALBERS • DEPUTY PROSECUTING ATTORNEY

5

6
7
8

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

9

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

10

)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

11
12
vs.

13
.

14
15

MARLINWAYNEDEWIIT,

~

Case No. CR 06-34872
BRIEF IN oPPOSmON TO
DEFENDANT'S MOTION
TO SUPPRESS ALL EVIDENCE AND/OR
DISMISS

)

r)

Defendant.

)

16
COMES NOW, the plaintiff, b): and through KIRK A. MacGREGOR, the Idaho County
17
Prosecuting Attorney for the State ofIdaho and files this brief in opposition to the Defendant's Motion
18
to Suppress All Evidence and/or Dismiss.
19
STATEMENT OF THE CASE
20
On November 18,2006, Deputy lonny A. Wilson of the Idaho County SherifPs Department
21
was patrolling in the Riggins area. At approximately 6:30 p.m. at the Time Zone Bridge, he observed
22
an older pickup heading northbound. As the speed limit changed to 65 mph the pickup accelerated
23
to approximately 60 mph. He continued observing the pickup as it crossed both the fog line and

24
centerline on several occasions. The officer activated his video camera, which gave him a "low tape"
25
error. He hit the "rewind" button on the video camera and continued observation of the pickup. The
26
pickup continued to cross. both the center and fog lines but also slowed to a speed of approximately
27
40 - 45 mph in a 65 mph zone. After a couple of minutes he again activated his video camera. The
28
BRIEF IN OPPOSITION TO
MOTION TO SUPPRESS - 1
--

I

II

10

1

deputy was looking for a safe location to perform a traffic stop when the pickup suddenly slowed and

2

pulled off into the Lucile boat ramp. The pickup did not use a turn signal in turning left onto the boat

3

ramp. Also no break lights came on prior to the pickup turning onto the boat ramp. The deputy

4

followed the pickup down to the parking lot of the boat ramp area and activated his overhead lights.

5

The pickup came to a stop crosswise to the parking spaces in front of the restrooms. The deputy

6

approached the vehicle, made contact with the driver, later identified as Marlin W. Dewitt. The

7

defendant was belligerent and demanded to mow why he had been stopped. The deputy explained

8

that he had crossed the center line and the fog line on numerous occasions. The defendant was

9

argumentative and claimed that his truck was old and his power steering wasn't operating correctly.

10

The deputy asked the defendant for his driver's license, registration, and proof of insurance. The

11

defendant handed him his driver's license but was unable to locate his registration and proof of

12

insurance. The deputy returned to his vehicle where he checked the status of the defendant's driver's

13

license. He returned to the defendant's pickup. The deputy then asked the defendant to step out of

14

the vehicle to perform field sobriety tests. The defendant exited the vehicle. A knife and a small

15

brown wallet fell out on the ground. The deputy retrieved the knife from the ground. He handed the

16

defendant the small brown wallet which the defendant found his current registration and insurance

17

within. The deputy then conducted several field sobriety tests. The deputy instructed the defendant

18

on three (3) different tests and demonstrated those tests to the defendant. Those being a nystagmus

19

test, walk and turn, and the one leg stand. The defendant failed all three (3) of the tests. At that point

20

the deputy placed the defendant under arrest for driving under the influence. The deputy searched his

21

person and placed him into his patrol vehicle. A search, incident to the arrest, of his vehicle located

22

a silver tin on the floor boards between the seats. Within the tin were many items of paraphernalia

23

and a considerable amount of methamphetamine. The deputy found in several containers 46.4 grams

24

of methamphetamine. Also found was packaging material, scales, and other items used to distribute

25

methamphetamine. The vehicle was seized and transported to Grangeville where an inventory search

26

was taken of the vehicle. The defendant was taken to the Idaho County Jail. He was read an ALS

27

Form 18-8002 and refused a blood test saying that he was afraid of needles.

28
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1

ARGUMENT

2

STOP

3

The stop and detention of a suspect is justified under the Fourth Amendment if the officer has

4

a reasonable suspicion based on specific and articulable facts that the suspect has been, is, or about

5

to engage in criminal activity, United States v. Brignoni-Ponce, 422 U.S. 873, 95S Ct. 2574 (1975).

6

Deputy Wilson had reasonable and articulable suspicion to stop the defendant's vehicle for several

7

different traffic violations. Deputy Wilson testified at the preliminary hearing that the reason for the

8

stop ofthe vehicle was for suspicion of driving under the influence. (preliminary Hearing Transcript,

9

pAO, lines 24 & 25, p. 41, lines 1 & 2) Also, considering the totality of the circumstances the deputy

10

had reasonable articulable supicion to believe that the defendant was driving under the influence of

11

alcohol. Prior Idaho cases have addressed this. Officer's observation of vehicle driven by defendant

12

traveling at an erratic speed and crossing the fog line several times provided reasonable suspicion that

13

driver was under the influence of intoxicants. State v. Slater, 136 Idaho 293, 32P3rd 685 (Ct.App.

14

2001) Police officer's observation of the defendant's vehicle weaving within the lane of travel,

15

touching both the fog line and the center line, and traveling ten miles per hour under the speed limit

16

was sufficient to establish reasonable and articulable suspicion that the driver was under the influence.

17

State v. Flowers, 131 Idaho 205, 953P2nd 645 (Ct.App. 1998) Police officer's observation of

18

vehicle weaving within the lane of travel~ touching both the fog line and the center line was sufficient

19

to establish reasonable and articulable suspicion that the driver was under the influence.

20

Atkinson, 128 Idaho 559, 916P2nd 1284 (Ct.App.1996)

21

defen~ant

22

defendant driving extremely slow, approximately 40 mph in a 65 mph zone, which is a violation of

23

Idaho Code §49-655. Said code section states that "no person shall drive a motor vehicle at such a

24

slow speed as to impede the normal and reasonable movement of traffic except when reduced speed

25

is necessary for safe operation or in compliance with law". The deputy also observed the defendant

26

turn off of the highway onto a side road without using a left turn signal. In addition, it appeared the

27

defendant did not slow down prior to the turn, which was indicated by the deputy not observing any

28

break lights.

State v.

In this case, the deputy observed the

drive over the centerline and fog line on several occasions each. He also observed the
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1

Probable cause and reasonable suspicion are objective tests. Neither test depends on the

2

individual officer's subjective thoughts nor upon the basis previously offered by the State to justify

3

the stop.

4

whether a traffic stop constituted a lawful seizure Court's freely apply relevant law to the objective

5

facts presented unconstrained by law enforcement's reasoning. This prevents costly resort to the

6

exclusionary rule where a police officer or prosecutor merely fails to articulate the appropriate

7

justification for an otherwise legal search or seizure.

8

491,495 (Ct.App. 2001) Although the deputy states his reason for the stop of the defendant was

9

suspicion of driving under the influence, there were many other legal and legitimate reasons for the

10

stop of the defendant. This Court is free to adopt anyone of those reasons. Therefore, based upon

11

all of the above the officer had reasonable, articulable suspicion upon which to activate his overhead

12

lights and stop the defendant.

Deen v. State, 131 Idaho 435, 436, 958P2nd 592, 593 (1998)

13

Thus, in determining

State v. Bower, 135 Idaho 554, 558, 2IP3rd

FIELD TESTS

14

The Idaho Court ofAppeals has held that an officer need only posses reasonable suspicion that

15

a driver is operating a vehicle contrary to Idaho Code § 18-8004 before field sobriety tests may be

16

administered, State v. Ferreria 133 Idaho 474, 988 P.2d 700. The observations that the deputy

17

observed constituted reasonable suspicion that the defendant was operating a vehicle under the

18

influence of alcohol or intoxicating substances. The deputy testified at the preliminary hearing as to

19

the factors which formed reasonable suspicion the defendant was driving under the influence of

20

alcohol or intoxicanting substances. Those were: "his pupils were large and his belligerent attitude,

21

as well as his driving pattern ..."

22

several different traffic violations which taken as a whole with the other factors certainly amount to

23

reasonable suspicion in this case. Therefore, under Ferreria the deputy had reasonable suspicion to

24

request the defendant to perform field sobriety tests.

(preliminary Hearing Transcript, p.42, lines 7-15) There were

PROBABLE CAUSE TO ARREST

25
26

The defendant performed three (3) field sobriety tests at the request of the deputy. According

27

to the deputy the defendant failed all three (3) of said field sobriety tests. On the nystagmus test the

28

defendant's eyes did not track equally nor pursue smoothly. The defendant attempted to predict the
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1

movement ofthe deputy's finger and would try looking ahead ofwhere his finger was actually located.

2

The defendant's eyes also had distinct nystagmus at maximum deviation. Regarding the walk and turn

3

test, the defendant was unable to follow instructions or remain in position during instruction. The

4

defendant lost his balance and moved his feet. The defendant tried starting before the instructions

5

were fully given. The defendant raised his arms during the test and performed the wrong number steps

6

as well as making an improper turn. Regarding the one leg stand, the defendant swayed during the

7

test and raised his arms. He lost his balance and put his foot down and then refused to continue the

8

test.

9

Based upon the deputy's training and experience the deputy determined that he had probable

10

cause to arrest the defendant for driving under the influence of alcohol. Probable cause for an arrest

11

exists where the facts and circumstances within the deputy's knowledge and of which he has

12

reasonably, trustworthy information are sufficient to warrant a prudent person in believing that the

13

suspect has committed oris committing an offense. State v. Julian 129 Idaho 133, 137922 P.2d 1059,

14

1063 (1996). When assessing a police officer's determination of probable cause in the field, the court

15

must take into consideration "the factual and practical considerations of everyday life on which

16

reasonable and prudent men, not legal technicians, act". State v. Kysar 116 Idaho 992, 993, 783 P .2d

17

859, 860 (1989), "courts must also give recognition to the expertise of the officer" in determining

18

whether there is probable cause for an arrest. "An officer is entitled to draw reasonable inferences

19

from their available information in light of the knowledge that he has gained from his previous

20

experience and training", Kysar, 116 Idaho 993, 783 P.2d 860. Deputy Wilson, based upon his

21

training and experience, had probable cause to arrest the defendant for driving under the influence.

22

The officer believed that the defendant was driving under the influence of intoxicating substances.

23

Of course, under Idaho Code § 18-8004 it is a violation to drive a motor vehicle while under the

24

influence of alcohol or any intoxicating substance. The officer reasonably believed that because of

25

the defendant's large pupils, belligerent attitude, driving pattern and his failure of the field tests, that

26

he had been driving under the influence of intoxicating substances.

27

Idaho Code §49-1405(c) provides that DUI is an offense for which police officers in Idaho may

28

arrest upon probable cause even though the offense is not committed in their presence. There have
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1

been cases in Idaho where citizens have observed a defendant driving erratically upon which an officer

2

uses to help form probable cause for an arrest. In this case, Deputy Wilson observed all of the driving

3

pattern as well as physical symptoms and most importantly the failure of the field sobriety tests.

4

AUTOMOBILE SEARCH INCIDENT TO ARREST

5

An officer may contemporaneously incident to the lawful custodial arrest of an occupant of

6

an automobile, search the passenger compartment of that automobile, including any open or closed

7

containers located therein, even after the occupant has been removed from the vehicle and handcuffed.

8

Further, the contents of any containers found within the passenger compartment may be searched,

9

whether open or closed. State v. Charpentier, 131 Idaho 649, 962P2nd 1033 (1998). Thus, once the

10

deputy arrested the defendant, the deputy had the right to search the defendant's vehicle incident to

11

arrest. The defendant was driving a single cab pickup with no extra cab or rear seats. Therefore, the

12

deputy had the right to search any area within the cab. While searching the vehicle the deputy found

13

46.4 grams of methamphetamine, along with paraphernalia and other items used to distribute

14

methamphetamine, including scales, packaging material, razor blades, and mirrors. All ofthese items

15

were seized by the deputy and are currently in evidence.

CONCLUSION

16
17

Based upon the above, it is respectfully requested that the court deny the defendant's Motion

18

to Suppress All Evidence and/or Dismiss. The deputy had reasonable articulable suspicion to pull the

19

defendant over for either traffic offenses or suspicion of driving under the influence. The deputy had

20

reasonable suspicion to request the defendant to perform field sobriety tests. The deputy had probable

21

cause to believe the defendant was driving under the influence of drugs and/or alcohol. Lastly, the

22

deputy had a right to search the defendant's vehicle incident to arrest. Therefore, there is no basis

23

upon which to grant the defendant's Motion to Suppress All Evidence and/or Dismiss.

24
DATED this
25

J!L day of ,##1 f!/H

26

Kirk A. acGregor, #3880
Idaho County Prosecuting Attorney

27
28
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The undersigned hereby certifies that a true and correct copy of the f~gOing docum~llt]Vas served
upon the following person(s) in the manner indicated below on the /
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,
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3
4

Daren Fales
5 Attorney at Law
6

U.S. Mail, First Class, Postage Prepaid
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7
8
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9
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.
MARLIN WAYNE DEWITT,
Defendant.

CASE NO. CR06-34872

OPINION AND ORDER ON
DEFENDANT'S MOTION
TO SUPPRESS AND/OR
DISMISS

)

This matter is before the Court on the Defendant's Motion to Suppress All Evidence
and/or Dismiss.

A hearing on the matter was held March 23, 2007. Defendant DeWitt was

represented by attorney Daren W. Fales. The State ofIdaho was represented by Prosecuting
Attorney Kirk A. MacGregor. The Court, having read the Motion and briefs filed by the parties,
having heard the testimony of witnesses and the oral arguments of counsel, and being fully
advised in the matter, hereby renders its decision.

State v. De Witt
Opinion on Motion to Suppress
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I I

FACTUAL BACKGROUND
On November 18, 2006, Idaho County Deputy Jonathan Wilson was patrolling in Idaho
County near Riggins, Idaho when he observed an older pickup traveling just ahead of him. As
the deputy traveled behind the pickup, he observed it cross the fog line and th~ center line on
several occasions. In addition, the vehicle was traveling approximately 40-45 mph in a 65 mph
area of highway. Deputy Wilson was looking for a safe area to execute a stop of the vehicle
when it suddenly slowed and, without signaling, turned into the Lucile boat ramp area. The
Deputy activated his overhead lights and followed the vehicle in order to execute a traffic stop,
reaching it as it stopped cross-wise to the parking spaces near the public restrooms.
Deputy Wilson approached the vehicle and made contact with the driver, later identified
as Marlin DeWitt. DeWitt was immediately belligerent and demanded to know why the officer
had stopped him. Deputy Wilson explained that he had observed DeWitt cross the center line
and fog line numerous times and asked for his driver's license, registration and proof of
insurance. DeWitt provided the Deputy with his driver's license but was unable to locate his
registration and proof of insurance. Deputy Wilson returned to his patrol vehicle with DeWitt's
driver"s license to run a check, which revealed DeWitt was valid and current. The Deputy then
returned to DeWitt's vehicle and asked him to step out in order to perform field sobriety tests.
When DeWitt got out of his pickup, a small knife and a brown wallet fell onto the
ground. Deputy Wilson had DeWitt step back while the Deputy picked up the knife and wallet,
retaining possession of the knife and handing the wallet to De Witt where he located his
registration and proof of insurance. Deputy Wilson then did a nystagmus test on DeWitt and had
him perform a walk-and-turn test and one-legged stand. During the nystagmus test, Deputy
Wilson detected distinct nystagmus. During the walk-and-turn, DeWitt was unable to follow
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directions, was unable to remain in position, lost his balance, moved his feet, raised his arms,
took the wrong number of steps and turned improperly. When asked to perform the one~legged
stand, DeWitt swayed, raised his arms, lost his balance and finally refused to continue.
Based on his observations and the results from the field sobriety tests, Deputy Wilson
placed DeWitt under arrest for DDI. DeWitt was placed in the patrol car after his person was
searched and he was handcuffed. Deputy Wilson then searched the passenger compartment of
DeWitt's vehicle. The Deputy located a silver tin on the floorboard of the pickup. In the tin,
Deputy Wilson found the following: (1) digital scales in a cloth pouch; (2) an amber vial
containing a white powdery substance that field tested"positive for cocaine; (3) four baggies
containing various amounts of a white crystalline substance; (4) a green vial with a white residue
inside; (5) a baggy containing four pills; (6) multiple empty baggies; (7) miscellaneous items
including a mirror, metal spoons, metal tube, razor blades, tweezers, scraper and a business card.
The vehicle was then seized and transported to Grangeville"where an inventory search
was conducted. DeWitt was transported to the Idaho County jail and read the ALS 18-8002
form. Deputy Wilson requested a blood test from DeWitt who refused stating he was afraid of
needles.
On March 2, 2007, Defendant DeWitt filed a Motion to Suppress All Evidence and/or
Dismiss. The State filed its Brief in Opposition on March 14, 2007. A hearing on the motion
was held on March 23,.2007 and the matter was taken under advisement by the Court.

ANALYSIS
Defendant DeWitt asserts in his motion that Deputy Wilson lacked reasonable suspicion
to stop his vehicle, unlawfully detained him for the purpose of requesting the performance of
field sobriety tests, and conducted an unlawful search of his vehicle.

State v. DeWitt
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A traffic stop by a police officer constitutes a seizure of the vehicle's occupants
which implicates the Fourth Amendment's prohibition against unreasonable
searches and seizures, applied to the states by the Fourteenth Amendment.
Delaware v. Prouse, 440 U.S. 648,653,99 S.Ct. 1391, 1395-96,59 L.Ed.2d 660
(1979); State v. Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286
(Ct.App.1996). The stop must be supported by a reasonable and articulable
suspicion that the vehicle is being driven contrary to traffic laws or that either the
vehicle or the occupant is subject to detention in connection with a violation of
otherlaws. United States v. Cortez, 449 U.S. 411,417, 101 S.Ct. 690,694-95,66
L.Ed.2d 621 (1981); Delaware, 440 U.S. 648, 99 S.Ct. 1391,59 L.Ed.2d 660;
Naccarato, 126 Idaho at 12, 878 P.2d at 186. The reasonableness of the suspicion
must be evaluated upon the totality of the circumstances at the time of the stop.
Naccarato, 126 Idaho at 12, 878 P.2d at 186; Mason v. Dept. ofLaw Enforcement,
103 Idaho 748, 750, 653 P.2d 803,805 (Ct.App.1982). The reasonable suspicion
standard requires less than probable cause, but more than mere speculation or
instinct on the part of the officer. Naccarato, 126 Idaho at 12, 878 P.2d at 186;
State v. Emory, 119 Idaho 661, 664, 809 P.2d 522, 525 (Ct.App.1991).

State v. Flowers, 131 Idaho 205, 208, 953 P.2d 645 (Ct.App.1998).

In the instant case, the Court must first deteimine whether the stop of the Defendant's
vehicle is supported by a reasonable and articulable suspicion that the vehicle was being driven
contrary to law. Deputy Wilson testified that he observed the vehicle cross the fog line and the
center line numerous times, observed the vehicle traveling at a speed substantially below the
posted speed limit and observed the vehicle turn off the highway without signaling. Without
question, the Deputy had reasonable articulable suspicion to stop the vehicle after observing it
commit numerous traffic infractions.
The second evaluation the Court must make is to determine whether the totality of the
circumstances supports a finding that Deputy Wilson had reasonable suspicion that the
Defendant was driving while impaired. By the time Deputy Wilson stopped the Defendant's
vehicle, he had observed the vehicle cross the fog line and the center line numerous times,
observed the vehicle traveling 20-25 mph slower than the 65 mph speed limit, and observed the
vehicle make a sudden turn off the highway without signaling. Once he made contact with the
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Defendant, the Deputy found the Defendant to be belligerent and argumentative. Given the
totality of the circumstances known to the Deputy at the time he asked the Defendant to perform
field sobriety tests, he had reasonable suspicion to believe the Defendant was driving in an
impaired state. Such a finding is supported by prior case law.
In State v. Flowers, 131 Idaho 205,953 P.2d 645 (Ct.App.1998), the court found the
officer had reasonable suspicion to conduct a DUI investigation after the officer observed the
defendant's vehicle traveling at a slow speed, hugging the fog line, weaving in his lane of travel,
and moving to the left until the tires touched the center line one or two times. State v. Flowers,
131 Idaho at 209.

In State v. Atkinson, 128 Idaho 559, 916 P.2d 1284 (Ct.App.1986), the court

found the officer had reasonable suspicion to conduct a DUI investigation after he observed the
vehicle's left tires cross onto or over the center line, saw it veer to the left so that the tires
touched but did not cross the center line and saw the vehicle veer to the right until its tires
touched the fog line.
In the instant case, the Deputy had even greater facts to cause him concern than did the
officer in Atkinson and had facts substantially equal to those in Flowers. Therefore, the Court
fmds Deputy Wilson had sufficient reasonable suspicion, based on the totality of the
circumstances, to suspect the Defendant was driving under the influence of an intoxicating
substance.
The next question to be answ~red then is whether reasonable suspicion is a sufficient
basis for the administration of field sobriety tests. Clearly the standard established under Idaho
case law holds that it is. "[W]e hold again today, based on established precedent and thorough
analysis, that the Fourth Amendment to the United States Constitution requires only that an
officer possess reasonable suspicion that a driver is operating a vehicle contrary to I.C. § 18-
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8004 before field sobriety tests may be administered." State v. Ferreira, 133 Idaho 474, 480481,988 P.2d 700 (Ct.App.1999).
In the instant case, after the Deputy stopped the pefendant's vehicle, made contact with
him, determined he had reasonable suspicion to believe the Defendant was driving under the
influence of an intoxicating substance and requested he perform field sobriety tests, the Deputy
arrested the Defendant. In order for the Deputy to arrest the Defendant, he had to have probable
cause.
Probable cause for an arrest exists where the facts and circumstances within the
officer's. knowledge and of which he has reasonably trustworthy information, are
sufficient to warrant a prudent person in believing that the suspect has committed
or is committing an offense. Hunter v. Bryant, 502 U.S. 224, 228, 112 S.Ct. 534,
536-37 116 L.Ed.2d 589, 595-96 (1991); Beckv. Ohio, 379 U.S. 89,91,85 S.Ct.
223,225-26, 13 L.Ed.2d 142, 145 (1964); Brinegar v. United States, 338 U.S.
160, 175-76,69 S.Ct. 1302, 1310-11,93 L.Ed. 1879,1890-91 (1949); State v.
Julian, 129 Idaho 133, 137,922 P.2d 1059, 1063 (1996). When assessing a police
officer's determination of probable cause in the field, a court must take into
consideration· "the factual and practical considerations of everyday' life on which
reasonable and prudent men, not legal technicians, act." State v. Kysar, 116 Idaho
992",993, 783 P.2d 859,860 (1989) (quoting Brinegar, 338 U.S. at 175,69 S.Ct.
at 1310, 93 L.Ed. at 1890). Courts must also give recognition to the expertise of
the officer. "In determining whether there is probable cause for an arrest, an
officer is entitled to draw reasonable inferences from the available information in
light of the knowledge that he has gained from his previous experience and
training." Kysar, 116 Idaho at 993, 783 P.2d at 860. See also Ornelas v. United
States, 517 U.S. 690, 700, 116 S.Ct. 1657, 1663-64, 134 L.Ed.2d 911,921 (1996);
United States v. Ortiz, 422 U.S. 891, 95 S.Ct. 2585,45 L.Ed.2d 623 (1975);
United States v. Brignoni-Ponce, 422 U.S. 873, 95 S.Ct. 2574, 45 L.Ed.2d 607
(1975).

Thompson v. State, 138 Idaho 512,515,65 P.3d 534 (CtlApp.2003).
In addition to the driving pattern observed by Deputy Wilson, field sobriety tests were
administered to the Defendant. When checking the Defendant's eyes, the Deputy found distinct
nystagmus. During his performance of the walk-and-tum, the Defendant seemed unable to
follow directions. During the one-legged stand, the Defendant swayed, raised his arms, was
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unable to perform the test as directed and fmally refused to continue. Given all of the
information known by the Deputy as a result of his observations of the Defendant, Deputy
Wilson had probable cause to arrest the Defendant for DUI.
The final determination the Court must make is whether the search of the Defendant's
vehicle was lawful. Deputy Wilson characterized his warrantless search of the vehicle as falling
within the "incident to arrest" exception to the warrant requirement. While this exception is
generally thought of as associated with a search of the person, its sCope is in fact greater and may
extend to a vehicle under certain circumstances.
A search incident to lawful arrest is among the well-recognized exceptions to the
Fourth Amendment's warrant requirement. Chimel v. California, 395 U.S. 752,
89 S.Ct. 2034, 23 L.Ed.2d 685 (1969); McIntee, 124 Idaho at 804,864 P.2d at
642. In Chimel, the United States Supreme Court held that because the
justification for a search incident to arrest is the need to prevent the arrestee from
obtaining a weapon or destroying evidence, such a search may extend only to "the
arrestee's person and the area 'within his immediate control,'--construing that
phrase to mean the area from within which he might gain possession of a weapon
or destructible evidence." Chimel, 395 U.S. at 763,89 S.Ct. at 2040.
Subsequently, in New Yorkv. Belton, 453 U.S. 454,101 S.Ct. 2860, 69 L.Ed.2d
768 (1981), the Supreme Court applied the Chime I principles to the arrest of the
occupant of an automobile. The Court noted the difficulty that lower courts had
encountered in attempting to apply the Chimel standard to the search of an
automobile incident to the lawful arrest of its occupants. Belton, 453 U.S. at 460,
101 S.Ct. at 2864. In order to establish a workable rule for this circumstance, the
Court held that, "when a police officer has made a lawful custodial arrest of the
occupant of an automobile, the officer may, as a contemporaneous incident of that
arrest, search the passenger compartment of that automobile." Id. Belton thus
fashioned from the search incident to arrest doctrine developed in Chimel a
bright-line rule for automobile search cases.

State v. Foster, 127 Idaho 723, 728, 905 P.2d 1032 (Ct.App.1995).
The Foster Court, after reviewing how other jurisdictions have applied the Belton
extension of the Chimel rule, chose to follow those jurisdictions that limit application of the

Belton rule.
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We are also cognizant of a cardinal principle of Fourth Amendment jurisprudence
that exceptions to the warrant requirement must be "jealously and carefully
drawn." See Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022, 29
L.Ed.2d 564 (1971).
Accordingly, we conclude that the Belton objectives and Fourth Amendment
principles are best served by limiting Belton's application to searches of
automobiles that were occupied by the defendant at the time of arrest or when the
police signaled the driver to stop or when contact between the police and the
defendant was otherwise initiated.

State v. Foster, 127 Idaho at 730.
In the instant case, the facts support the Deputy's search of the Defendant's vehicle
incident to the arrest of the Defendant. Defendant DeWitt was in his vehicle at the time Deputy
Wilson made contact with him and, therefore, pursuant to Idaho's application of the Belton rule,
the Deputy could lawfully search the vehicle upon the arrest of the Defendant. Because the
search was lawful, all evidence located as a result of the search was lawfully obtained by the
Deputy.

ORDER
The Defendant's Motion to Suppress All Evidence and/or Dismiss is hereby DENIED.

Dated this 3£;
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)
)
)
)
)
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)
)
)
)

STATE OF IDAHO,
Plaintiff,

v.
Marlin W. Dewitt,
DOB:
,
Defendant.

The above-named defendant,

CASE NO. CR 06-34872
JUDGMENT OF CONVICTION

on June 22, 2007, was present for sentencing

represented by Daren Fales, and the Statewas represented by Kirk MacGregor, after having been
I

' . '

previously arraigned in Court upon the charge of Trafficking in Methamphetamine, Idaho Code §372732B(A)(4) and Possession of a Controlled Substance with Intent to Deliver §37-2732(aXIXA),
both felonies and Possession ofDrug Paraphernalia §37-2734A(l), a misdemeanor, all committed on
or about November 18, 2006.
. Defendant was duly informed by the Court of the nature of the charge and pled guilty
thereto. At the time fixed for pronouncing judgment, the defendant was then asked if there existed
any legal cause why judgment should not be pronounced, and Defendant replied that there wflS none.
No sufficient cause being shown or appearing to the

Court~

the defendant was advised of the

.maximum and minimum punishment,right to a trial by jury, righttoconfrontwitriesses, the nature of

1

ORDER

f

•

the charge, whether the plea was a result of a plea bargaining and of what that agreement consisted,
and that the Court is not bound by any promise or recommendation by either party as to punishment.
The Court hereby finds that the defendant understands the nature of the offense, and

the consequences of the plea of guilty; that there is a factual basis for the plea of guilty; that the
guilty plea was freely and voluntarily made; and that the defendant freely and voluntarily waived
these rights in the above-captioned matter.
THEREUPON, the Court rendered its judgment as follows:
WHEREAS, the defendant, was duly convicted of the above-mentioned crime, by a
jury of twelve persons who were duly impaneled and sworn to try srud action thereto;
IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the defendant
is guilty of the Crime of Trafficking in Methamphetamine, Idaho Code §31-2132B(A)(4) and
Possession of a Controlled" Substance with IntenttoDeliver §37-2732(a)(1XA), both felonies and '
Possession of Drug Paraphell1alia §31-2734A(I), a misdem~or, and that Defendant is
SENTENCED to the custody of the IDAHO STATE BOARD OF CORRECTION, Boise, Idaho, for
a period of not less. than 3 years, nor more than 10 years, consisting of a minimum period of
confinement of 3 yearScduring which the defendant shall not be eligible fo.r parole or discharge or
credit.orreduc~onofsenten.ce

for good conduct (except as provided by Section 20-101D, Idaho

Code) and a subsequent indeterminate period of custody. not exceeding.? years.
IT IS FURTHER ORDERED thatDefendant shall be given credit for time served to
. be applied towards the minimum period of confmement.

ORDER

2

IT IS FURTHER ORDERED that Defendant shall make restitution to Idaho County
Sheriff s Department in the sum of$SOO.OO. Restitution to be paid to the Idaho County District Court
320 West Main Street Grangeville, ID 83530
IT IS FURTHER ORDERED that Defendant shall pay a fme of $10,000.00, plus
court costs in the sum of$107.50, and a fine of $72.50 for the misdemeanor charge. Restitution to
be paid to Distric~ Court 320 West Main Street Grangeville, ID 83530.

NOTICE OF RIGHT TO APPEAL
YOU ARE HEREBY NOTIFIED that you have a right to appeal this order to the
Idaho Supreme Court. Any notice of appeal must be filed within the time provided by law.
DATED this

ORDER

U day of -=s'vtS~-"

3

, 2001 nunc pro tunc for J

2,2007.

CERTIFICATE OFMAILING
I, the undersigned, a Deputy Clerk of the above entitled Court, do hereby
c~fy that a copy, of this document was mailed or delivered on the _ ' day of
J. fl.R
cQZ , 200'1 to the following persons:
.

oa

'

,

Central Records
P.O. Box 83720
Boise, ID 83720-0018
Probation and Parole
P.O. Box 428
Orofmo, ID '83544
Kirk MacGregor,
Delivered to tray
Daren Fales,
Delivered to tray
Marlin Dewitt,

QjD 4'J~'V))

Idaho County Sheriff's Office,
Delivered to tray
Idaho County Jailer,
Delivered to tray
ROSEE.GE~G,CLERK

.ORDER
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,
Plaintiff,

v.
Marlin W. Dewitt,
,
DOB:
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CR06-34872
AMENDED
JUDGMENT OF CONVICTION

The aboye-named defendant, on June 22, 2007, was present for sentencing
represented by Daren Fales, and the State was represented by Kirk MacGregor, after having been
previously arraigned in Court upon the charge of Trafficking in Methamphetamine, Idaho Code §37-;
2732B(a)(4), a felony, and Possession of Drug Paraphernalia § 37.;2734A(4), a misdemeanor,
committed on. or November 18, 2006 .
. DefendaIit was duly informed by the Court of the nature of the charge and pled not
guilty thereto. The defendant was convicted of the crimes by a jury. At the time fixed for
pronouncing judgment,the defendant was then asked if there existed any legal cause why judgment
should not be pronounced, and Defendant replied that there was none. No sufficient cause being
shown or appearing to the Court, the defendant was advised of the maximum andtninimum
punishment,right to a trial by jury, right to confront witnesses and the nature of the charge ..

ORDER
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THEREUPON, the Court rendered its judgment as follows:
WHEREAS, the defendant, was duly convicted of the above-mentioned crime, by a
jury of twelve persons who were duly impaneled and sworn to try said action thereto;
IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the defendant
is guilty of the Crime of Trafficking in Methamphetamine, IdahoCode §3 7 -2732B(AX4), a felony
and Possession of Drug Paraphernalia §37-2734A(1), a misdemeanor, and that Defendant is
)

SENTENCED to the custody of the IDAHO STATE BOARD OF CORRECTION, Boise, Idaho, for
a period of not less than 3 years, nor more than 10 years, consisting of a minimum period of
confmement of 3 years during which the defendant shall not be eligible for parole or discharge or
credit or reduction of sentence for good conduct (except as provided by Section 20-101D, Idaho
,

Code) and a subsequent indeterminate period of custody not exceeding 7 years.
IT IS FURTHER ORDERED that Defendant shall be given credit for time served at.
th~

Idaho County Jail to be applied towards the minimum period of confinement.
IT IS FURTHER ORDERED that Defendant shall make restitution to the Idaho

County Sheriff's Department in the sum.of $500:00. Restitution to be paid to the Idaho County
District Court 320 West Main Street Grangeville, ID 83530
IT IS FURTHER ORDERED that Defendant shall pay a fine of $10,000.00, plus
court costs in the sum of$l 07.50, and court costs of$72.50 for the misdemeanor charge. Restitution
to be paid to District Court 320 West Main Street GrangeVille, ID 83S30.

ORDER

2

00

NOTICE OF RIGHT TO APPEAL
YOU ARE HEREBY NOTIFIED that you have a right to appeal this order to the .
Idaho Supreme Court. Any notice of appeal must be filed within.the time provided by law.
/'"

~

DATED this 2-day of' ~"J '-..'1

ORDER
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,

,

·

"

CERTIFICATE OF MAILING
I, the undersigned, ,a Deputy Clerk of the above entitled<;ourt, do hereby
certify that a copy of this document, was mailed or delivered on the~day of
0ft~'
20121 to the following persons:
"
,

"

Central Records
P.O. Box 83720
Boise, ID 83720-0018
Probation and Parole '
P.O. Box 428
Orofino, ID 83544
Kirk MacGregor,
Delivered to tray
Daren Fales,
Delivered to tray
Marlin Dewitt,
'" c/o jailer
Idaho County Sheriff's Office, ,
Delivered to tray
Idaho County Jailer,
Delivered to tray
ROSEE.GEHrnfNG,CLERK

~~Mm~

ORDER
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IN THE DISTRICT COURT OF TIlE SECOND JUDICIAL DISTRICT,
IN AND FOR 11IE COUNTY OF IDAHO
STATE OF IDAHO,

~

Plaintiff:
9

.--_\~

10

11

12
13

Case No. CR 06-34872

-.~A---.~--~""""""---"""""'--Jo~~.OND..AMENDED

CONVICTION

MARLIN W. DEWITT,

JlJDGMEN.r.OF.-- --

Defendant

----------------------------)
Pursuant to the order of the district court granting the defendanes petition for post .

14

conviction relief in Dewitt v. State, Idaho County Case No. CV 08-38820, this second amende

15

judgment of conviction is hereby ent~ed against the. defendant, ,,,,hleh ineorporatesall th

16

previous terms of the amended judgment of conviction entered by this court on July 6, 2007. Th

17

defendant is given credit for

18
19

all):

time served pursuant to the earlier amended judgment

0

conviction, and this ~i change lhe ~~ eurrem custody status.
DATED this
da~of •~.JA¢y . • 2oL.
I

20

21

.. - ---

#....--...~

.
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~

--'---

22
23
24 .
25

26

27
26
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CERTIFICATE OF SERVICE

2

. The undersigned hereby certifies that on this
day Of~~£J..tf:.~~q...:--::---'I
20J.L, a true and correct copy of the foregoing document was served upon the follo

.3
4.
5

6
7

a

l&-

KIRK A. MACGREGOR
Idaho County Prosecuting Attorney
416 W. Main Street
~
Grangeville, Idaho 83530

[]
[]
[]

['A

.l\~. &?'~

PROBATION & PAROLE
PO Box 428
,/ --\\ 1\
Orofino, ID 83544
.
j.;\ ~

-----.9
10
11

14
15

16
17
18

[vr
[]
[]

U.S. Mail
Overnight Mail
Fax _--:-:--_ _ _ __
Hand Delivery
U.S. Mail
Overnight Mail
Fax _~_ _ _ __

- .1 ] 4._._ lIWl4. Delixro
CENTRAL RECORDS
POBox 83720
Boise. ID 83720~0018

['1'
[ ]
[ ]
[ ]

U.S. Mail
Overnight Mail
Fax
Hand Delivery

GREGORY C. DICKISON
Lawyer & Counselor at Law
208 S. Main #2
Moscow, Idaho 83843

[ ]
[ ]
[ ]
[~

U.S. Mail
Overnight Mail
Fax
Hand Delivery

[X]
[ ]
[ ]
[ ]

U.S. Mail
Overnight Mail
Fax
Hand Delivery
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IDAHO COUNTY DISTRICT CfY.:T
FILED
..
AT
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1

GREGORY C. DICKISON, LAWYER

2

IDAHO COUNTY PUBLIC DEFENDER
PO Box 8846

3

TELEPHONE -

4

E-MAIL -GDICKISON@DICKISONLAWFIRM.COM

Moscow, ID 83843·

FEB,t 8 2011
~iQ

t -866-290-9361
FAX - 1-866-290-9404

~~A.

···. ~b'

ISB NO. 4406

5
6

COUNSEL TO THE APPELLANT

.

;

-

7

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT,

8

IN AND FOR THE COUNTY OF IDAHO

9

STATE OF IDAHO,
10

PlaintifflRespondent,
11

vs.
12-

MARLIN DEWITT,
13

Defendant!Appellant.

)
)
) Case No. CR 06-34872
)
) NOTICE OF APPEAL
)
)
)
)
)

1415

TO:

The respondent State ofIdaho and its, attorney of record:

16
17
18

.

KIRK A. MACGREGOR
Idaho County Prosecuting Attorney
416W. Main Street
Grangeville, Idaho 83530

19

and the Clerk of this Court.

20

NOTICE IS HEREBY GIVEN THAT:

21

1.

The appellant, Marlin Dewitt, appeals against the above named respondent to the

22

Idaho Supreme Court from the order denymg the defendant's' motion to suppress entered in this

23,

matter on March 30, 2008, and the consequent judgrnent of conviction, as amended, entered on

24

February 15,2011, the Honorable JeffM. Brudie presiding.

25-

2.

That the part)" has a right to appeal to the Idaho Supreme Court,. and the orders

3.

Preliminary statement of issues on appeal:

NOTICE OF APPEAL - 1

35

ORIGiN L

1

a)

2

suppress;

3

4.

4
5

5.

whether the district court erred in denying the defendant's motion to

The appellant requests the following partial reporter's transcript:
I
a)!
the motion hearing held on March 23,2007;
I
The appe1llant requests only the following documents to be included in the clerk's record

6
1
pursuant
to Ru e·
28(a), I.A.R.:
7

a)

the criminal information;

I

8

bj

the defendant's motion to suppress, filed March 2,2007;

9

c)

the State's briefin opposition, filed March 14,2007;

I

dj

10
11

Exhibit No.1, entered during the hearing on the motion to suppress on
March 23,2007;

. 12

e)

the opinion and order on the motion to suppress, filed March 30, 2007;
I

13

f}

the Judgment of Conviction;

I

gj

14
15
16
17

6.

the Amended Judgment of Conviction.

I I~ertify:
a~

that the appellant is exempt from paying the estimated transcript fee

\

because she has previously been found to be indigent;
I

18
19

b)

that the appellant is exempt from paying the estimated fee for the

preparatil)n of the record because she has previously been found to be indigent;
I

20

cj

that the appellant is exempt from paying the appellant fee because she has

I

21

previouslly been found to be indigent;

I
22

d)

that service has been made upon all parties required to be served pursuant

I

23

to Rule 20, lA.R., and the attorney general ofIdaho pursuant to Idaho Code Section 67-

24

1401(1). I

25

DATED this

I

17/Aday of---+~~~~_-,

26
27

28

NOTICE OF APPEAL - 2
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1

2
3
4

5

6
7
8
9

10
11

12
13

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this

/7A..

day of-L.~-=~=~+-_---::_-::--~
e following by:

20~, a true and correct copy of the foregoing document was served upon t
KIRK. A. MACGREGOR
Idaho County Prosecuting Attorney
416 W. Main Street
Grangeville, ID 83530

_ _ hand delivery
~gular U.S. prepaid mail
fax:
.
_ _ e-mail: _ _ _ _ _ _ _ _ __

LAWRENCE WASDEN
Idaho Attorney General
Post Office Box 83720
Boise,ID 83720-0010

_
!land delivery
--="""""""-o---rreegue1lar U.S. prepaid mail
_ _ fax:~_ _ _ _ _ _ _ _ __
_ _ e-mail: _ _ _ _ _ _ _ _ __

KEITH EVANS
Court Reporter
Idaho County Courthouse
320 W. Main Street
Grangeville, ID 83530

_ _ hand delivery
~gular U.S. prepaid mail
_ _ fax: _ _ _ _ _ _ _ _ _ _ _
1
_ _ e-mail: _ _ _ _ _ _ _ _-'--_
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16
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21
22
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO
)

State of Idaho,
)
Plaintiff/Respondent, )
)
)

vs.

Marlin W. Dewitt,
Defendant/Appellant.

)
)
)
}

Supreme Court No. !>~5{)lc" c10 l \
Idaho County No. CR 06-34872
CLERK'S CERTIFICATE
RE: EXHIBITS

STATE OF IDAHO
County of Idaho
If Rose E. Gehring, Clerk of the District Court of the
Second Judicial District of the State of Idaho,
County of Idaho,

in and for the

hereby certify that the following are all the

exhibits admitted or rejected to-wit:
All exhibits were released on July 1, 2008
Dated this 25th day of February 2011.

Kathy M. Ackerman, Clerk

By,

iCd4~fl@L

Deputy Clerk
CLERK'S CERTIFICATE RE: EXHIBITS - 1

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

State of Idaho,
Plaintiff/Respondent,

IDAHO COUNTY NO. CR

vs.

CLERK'S CERTIFICATE

O~-34872

Marlin W. Dewitt,
Defendant/Appellant.

STATE OF IDAHO
County of Idaho
I, Kathy M. Ackerman, Clerk of the District Court of the
Second Judicial District, of the State of Idaho,
County of Idaho,

in and for the

do hereby certify that the above and foregoing

Record in the above entitled cause was compiled and bound under my
direction, and is a true, full and correct Record of the pleadings
and documents as are automatically required under Rule 28 of the
Idaho Appellate Rules.
I,

do further certify,

that all exhibits,

offered or

admitted in the above entitled cause, will be duly lodged with the

CLERK'S CERTIFICATE - 1

39

Clerk

of

the

Supreme

Court

along

with

the

court

reporter's

transcript and the clerk's record, as required by Rule 31 of the
Idaho Appellate Rules.
IN WITNESS WHEREOF,

I

have hereunto set my hand and

affixed the seal of said Court at Grangeville, Idaho, this 25th day
of February 2011.
Kathy M. Ackerman, Clerk
BY,

!if1!/e

l 1Q;l,-

Deputy Clerk

CLERK'S CERTIFICATE - 2
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